
SAN FRANCISCO
PLANNING DEPARTMENT

Letter of Determination

April 15, 2010

Brett Gladstone
Gladstone & Associates

Penthouse, 177 Post Street

San Francisco CA 94108

RE: 982-988 Market Street - the Warfield Theater
Block: 0342 Lot: 007

Dear Mr. Gladstone:

This letter is in response to your request for a Letter of Determination regarding the property at 982-988
Market Street, also known as the Warfield Theater. This parcel is located in the C-3-G (Downtown
General Commercial) zoning district with a 120-X height and bulk limitation. The subject building is
defined as a Category I (Significant) building under Article 11 of the Planning Code.

The request is whether accessory dwelling space may be allowed as part of the proposed" Art Activity"

(as described in Section 204.4(b)) and that the requirement that, "all applicable provisions of the Building
and Housing Code must be met" does not apply in this instance because that requirement is in regards to
a full dwellng unit rather than accessory dwellng space.

From the description of the accessory dwellng space provided in the Letter of Determination Request

Letter dated February 25, 2010, "There wil be four to 10 office suites on each floor, together with one or
two common kitchen (sic) and one or two full shared bathrooms. The office suites wil range between 150
and 400 square feet."

The current use may be converted to an "Art Activity" as defined by Section 102.2 of the Planning Code
and is principally permitted pursuant to Section 227 of the Planning Code. I have determined that
accessory dwellng space may be provided as part of an "Art Activity" provided that a building permit to
change the legal use of those floors proposed to be used as an "Art Activity" with accessory dwellng
space is fied with the Department of Building Inspection and reviewed by the Planning Department.
Further, a Notice of Special Restrictions (NSR) with accompanying floor plans shall be recorded that
specifies the location of the accessory dwellng space and related square footage for those respective
floors. Additional restrictions may be required based the final approved plans.

To clarify, both an "Art Activity" and "Offices Use" may be provided in the same building; however, the
uses should be located on separate floors with no "Office Use" and" Art Activity" occupying the same
floor within the subject building. Accessory dwellng space may be permitted for only those floors
identified as having an "Art Activity" use.
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San Francisco CA 94108
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Letter of Determination
982-988 Market Street

The request for a Letter of Determination also references, ".. .couches that pull out into beds - a feature
found and allowed in many of the largest downtown law firms and accounting firms for professional
who may have to work most of 24 hours from time to time." As a matter of clarification, the situation as
described may be found in some large law and accounting firms; however, as these accommodations are
considered to be very temporary and are located within an "Office Use," they are not considered
accessory dwellng space to the primary use. ~

On the matter of whether all applicable provisions of the Building and Housing Code must be met to
provide accessory dwellng space within an "Art Activity" for the purposes of the Planning Code. That
determination lies with the Department of Building Inspection as the enforcing agency of those
requirements.

~

If you believe this determination represents an error in interpretation of the Planning Code or abuse in
discretion by the Zoning Administrator, an appeal may be fied with the Board of Appeals within 15 days
of the date of this letter. For information regarding the appeals process, please contact the Board of

Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415) 575-6880.

Sincerely.'

g~æL
/
i Lawrence B. Badiner

Zoning Administrator

cc: Tim Frye, Planner

SAN FRANCISCO
PLANNING DEPARTMENT

:i
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for meeting the City's housing needs. Live-work units are by definition studios or one-bedroom units,
and are not suited to families or larger households. Live-work units are generally not accessible for
people with disabilities. Live-work buildings house fewer people than apartment-style buildings of
the same height and bulk. Live-work units are, with few exceptions, priced well above what the
median household in San Francisco can afford, and what working artists and artisans can pay. Live-
work projects are exempt from the City's inclusionary affordable housing requirements, when the
bulk of the City's housing need is for below-market rate units.

Our recommendation, therefore, is that the City's live-work ordinance be revised to prohibit new live-
work construction. The existing ordinance would continue to govern the City's existing live-work
units, which the task force recommends should, with only the few exceptions outlined below, stay
within their intended use. The existing ordinance will need to be revised to provide a clearer
definition of what live-work use is, in order to prevent abuse of the law, and must provide a
mechanism for enforcement of the ordinance on existing units, including fines suffcient to fund
enforcement and encourage compliance.

Categorized as housing, any future loft-style housing should be evaluated under all existing housing
regulations and controls, and meet all the requirements for housing, including design guidelines,
payment of all fees and required inclusionary affordable housing.

Current Planning Code allows for a residential accessory use in industrial spaces. The Task Force
believes this can accommodate the needs of people who want to have a living space in an otherwise
industrial space, as long as the living space meets the residential code requirements. This residential
accessory use provision should also fit the needs of affordable artists' live-work space.

The present live-work ordinance gives live-work developers several advantages relative to housing
developments, such as exemption from density controls, greater lot coverage, greater height and bulk,
and exemption from off-street parking requirements. The task force recommends that similar
planning incentives should be afforded for housing that meets the cityâs long-term housing needs,
including more permanently affordable housing, more housing for families and larger households,
and housing located in existing and planned transit corrdors. These incentives for dense, diverse,
affordable, and transit-oriented housing should be introduced at a neighborhood scale through a
communty-based planning process.

The Task Force also looked at the possibility of allowing existing industrial and commercial
buildings to be converted to housing through a conditional use process. This comes with a strong
recommendation that any changes to any local zoning should be made through a community-based,
participatory planning process, like the City's Better Neighborhoods 2002 program, that also
addresses the neighborhood's needs for improved transportation, open space, economic development,
and neighborhood services. After such process, it may be advisable in areas determined appropriate
by such a process to allow underutilized buildings to convert to housing, possibly requinng a
payment of fees to purchase public open space nearby, in addition to the other fees required for
housing. This conversion possibility would be a positive reuse of existing building stock, especially
in historic structures, that do not meet residential building setback requirements.

In all discussions of the possibilities to encourage more housing development in the industnal areas
there was the pnmary concern expressed by Task Force members that the first step in any evaluation
is determining that there will be no displacement or negative impacts, including economic impacts,
on the surrounding area.

The Nine Questions:

Question 1: How many applications for live/work projects are pending in the Planning
Department, how many units of affordable and market rate housing do these applications
represent, and where would the proposed projects be built?
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Applications for 17 live-work projects are pending, for a total of 444 units. None of these are
affordable units, all are market rate.

The pending projects are as follows:

Applications for Live Work fied with Planning/No DBI permit issued or approved

Block Lot Units Address Zoning

3987008 18 101 Mississippi M-2/IPZ

4271 002 175 l300 Ilinois M-2/Mixed Use Housing Area

3985032 I 128 Texas M-l/IPZ buffer

3755 099 I 1129 Folsom SLR /IPZ buffer

3753 122 32 298 Shipley RSDlMixed Use Housing Area

3786016 17370 Townsend SSO/IPZ Buffer

3639440 2690 Harrison C-Mlixed Use Housing Area

0834224877 Van Ness C-3-G

3905 024 16 l31 Missouri M-l/IPZ Buffer

Tota1348

Live Work approved by PlanninglNo DBI permit issued or approved

Block Lot Units Address Zoning

3961019 1 321 Potrero M-IIIPZ Buffer

4227 l3A 4 1228 25th St M-2/IPZ

3732 112 10 452 Tehama St RSOlMixed Use Housing

4044 15 162196 3rd Street M-2lMixed Use Housing

Total 31

Approved by Planning Commssion or no DR-still at Planning

Block Lot Units Address Zoning

3727 160 12 1145 Mission St SLR/ixed Use Housing

Total 12

hlp.flr.\ WTNnW~\Tpmnnr:irv Tntpmpt Files\OLKB013\Live work report.htm 8/15/01
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Live Work projects pending at the Board of Appeals

Block Lot Units Address Zoning

399613 18601 Mariposa M-2/Mixed Use Housing

39952025691 Tennessee M-2/Mixed Use Housing

377587 10 445 Bryant SSG

TotalS3

Total of units pending 444

Total affordable 0

Citywide, 3379 live-work units have been approved to date.

Question 2: In what form should the city allow future live work development, in order to
promote the concept of people working out of their homes, while avoiding negative impacts on
surrounding neighborhoods?

The task force recommends that future live-work, per the live-work ordinance, be prohibited. The
provisions for a residential accessory use in commercial or industrial space meet the needs of San
Franciscans who want to live and engage in light industrial, arts, business and home services, or
commercial uses if those uses are allowed by the underlying zoning.

Question 3: Should future live-work development be required to meet the same requirements
as other housing developments, ineluding meeting inelusionary affordable housing
requirements, and paying the same amount of school impact development fees, and other
applicable fees?

There should be no new live-work development.

Question 4: Given the limited availabilty of land for future housing development in the City
and the density of loft housing compared to other forms of housing development, should the
City allow further loft housing development at all, and if so, under what circumstances?

Given the limited amount of land in the city suited to housing, the need to conserve land for open
space and light industrial employment, and ABAG's recommendation that over 20,000 new housing
units be built within the next decade, two-thirds of 

which should be affordable to low- or moderate-
income households, it is essential that the City's planing and zoning policies support new residential
development which meets the City's housing needs.

Whle loft-style housing is currently allowed citywide as long as it conforms to residential
requirements, apartent style units make more efficient use of 

the available building height and bulk,
and can be built to suit a greater range of household sizes and types. The City should create policies
which encourage apartment-style housing along existing and planned transit corrdors to be built at
higher unit densities and without the strict off-street parking requirements. There also should be
efforts to create additional bonuses and incentives for building permanently affordable housing units
and units for larger families. Minimum, rather than maximum, dwelling unit densities should be

i:l~.llr.\UTr1'mIìUTC'\T",....n.."../ Tntprnpt ~ilpc\()T KllOl1\Tivf' work renorLhtm 8/15/01
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created and enforced in transit-intensive neighborhoods, requiring a conditional use for developments
that fall below the minimum density. Measures of density should take into account not just the
number of dwelling units per acre, but the number of residents per acre, to encourage dwelling units
designed for larger households.

Question 5: Should the city allow future conversions of warehouse, business services, or other
future underutilzed commercial spaces to live-work and or loft housing uses, and if so, what
types of conversion fees and/or inelusionary affordable housing requirements should be
established as prerequisites to conversion?

Conversion of non-residential buildings to residential use should be permitted and encouraged, in the
context of a citywide strategy that preserves the areas necessary to serve the City's light industrial
needs, and after completion of a neighborhood plan process which evaluates and mitigates the
neighborhood impacts. The neighborhood plan must provide for the transportation, open space, and
other needs of existing and future residents of these areas, and evaluate economic and jobs impact of
the rezoning.

For buildings which are determined to be suitable for conversion to residential use but lack the open
space or building setbacks required of housing, the City should develop an in-lieu mitigation that
allows for provision of off-site open space, or payment of fees to purchase public open space in the
neighborhood. Conversion of buildings from commercial to residential use should not be done ad hoc
or unit-by-unit, but rather as part of a comprehensive neighborhood plan and re-zoning to residential
use.

Where such conversions are appropriate, the City should encourage the highest possible percentage of
permanently affordable units, and increase opportunities for non-profit housing developers to be
involved in conversion.

Question 6: How should the city enforce existing prohibitions on conversion of live-work space
to offce or other commercial uses and should fines for violations of such use restrictions be
increased?

A majority of the task force recommends that conversion of existing live-work units to offce space
should be prohibited.

Some task force members recommend that conversion of live-work space to office should be allowed
to be converted through a conditional use process, which would require that the buildings conform to
the planning code requirements for office space, including Americans with Disabilities Act (ADA)
requirements. Converted offce space should pay an additional fee to provide replacement housing
and should, where applicable, participate in the office annual limit program, count against the office
annual limit, and pay required exaction fees.

Some task force members recommend that conversion of live-work buildings to offce be allowed
only if a community-based neighborhood plan process concludes that the area is unsuited to housing

The existing live-work ordinance should be strengthened to create a clearer definition of live-work
use, and set up a process for effective enforcement, including fines sufficient to encourage
compliance with the law. The City should establish an administrative process for levying the $500
per day fine for illegal office use oflive-work space, which currently requires going to court. The
City should clarify responsibility for enforcement of the live-work ordinance, and adequately fund
and staff the responsible departent or departments. In addition, the City should establish a
mechanism for private citizens directly affected by illegal use of live-work space to protect live-work
uses. A provision under City law for a private right of action would allow plaintiffs to recover legal
fees and assess civil penalties.

T .._ _ _J. r:l__\r"T Trnf\l '1\T :..... ......1.. ..~_".. htrY 51/1 ':f(l
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Question 7: if current residents of a live-work unit are using their unit strictly as a residence,
rather than performing work in a unit, what penalties, if any, should there be for violating this
use restriction, and should conversions to residential use be allowed after payment of a
conversion fee?

Purely residential use of a live-work unit is not a conforming use, and should not be allowed in zones
that do not allow housing. Purely residential uses of live-work should also never be allowed to
interfere with other residents' use of their space for live-work purposes.

In zones where housing is allowed, temporary residential use of an existing live-work unit should be
allowed only if the resident obtains an annual license for non-conforming use as a residence, and pays
a fee. These licenses should be temporary and non-transferrable, and not change the permanent use of
the unit from live-work to housing. They should also be revocable if the residential use of any unit
interferes with legitimate live-work use of other unitsin the building or of the building's common
areas.

Penn anent conversion of whole buildings to housing should be allowed only if the following
conditions are met:

. 100 percent of the residents and owners of the building want to convert to housing;

· The building is in an area zoned for housing.

· That the conversion be done through the conditional use process, with payment of all fees
housing pays, including the inclusionary requirements.

:-

· If the building exceeds the lot coverage allowed for housing, mitigation fees for public
acquisition of neighborhood open space must be assessed.

Live-work units should not be permanently converted to housing; only entire buildings.

To protect existing live-work uses and prevent illegal use, the existing live-work ordinance should be
strengthened to create a clearer definition of live-work use, and set up a process for effective
enforcement, including fines sufficient to encourage compliance with the law. The City should
establish an administrative process for levying the $500 per day fine for illegal office use oflive-
work space, which currently requires going to court. The City should clarify responsibility for
enforcement ofthe live-work ordinance, and adequately fund and staff the responsible department or
departments. In addition, the City should establish a mechanism for private citizens directly affected
by illegal use of live-work space to protect live-work uses. A provision under City law for a private
right of action would allow plaintiffs to recover legal fees and assess civil penalties.

Question 8: In areas where live-work is a permitted or conditional use, including buffer zones
around future industrial protection zones, should the City allow other forms of housing

development as permitted or conditional uses, and is so, should these housing types be granted
the same lot coverage allowances as live-work?

Yes, housing may be appropriate in these areas. The City should first complete the task of a
community-based rezoning of industrially-zoned land into industrial protection zones (where hosuing
should be prohibited), and mixed-use and buffer zones (where housing may be allowed).

Lot coverage which exceeds current residential standards may be appropriate for all housing in some
of these mixed use and buffer zone areas, especially in transit intensive areas, but such changes
should come out of a community-based specific plan process.
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Question 9: In the near term, unti such time as the City completes itâs rezoning work,
particularly around industrial protection zones and in Better Neighborhoods 2002 study areas,
and unti the City adopts a new inelusionary affordable housing policy, is it appropriate to
continue approval Gf live-work projects?

No, construction of new live-work shall be prohibited henceforth. The task force further recommends
that the live-work moratorium should be extended six months, or until these recommendations go
into effect.

Other policy recommendations:

. The task force proposes that the City should do a survey/inventory of the building built under
the business services classifications. This is for the purpose of determining their suitability for
a: light industrial use; b) conversion to housing; c) conversion to offce. Additionally, the
Building and Planning Departments should jointly investigate how these buildings could be
converted to provide the types of housing needed to help meet our housing goals.

. The task force recommends a six month extension of the existing Live Work Moratorium (or
until such time as permanent control recommended in this report are implemented), to allow
for these recommendations to be acted upon by the Board of Supervisors. There were some
members who wanted more time, from one year up to the eighteen months allowable for the
existing moratorium. The majority of members approved a six month extension, understanding
that if more time was needed to adopt permanent controls, there could be another extension
request.

. The task force recommends that there be provisions for adequate funding and staffng to
effectively enforce the revised ordinance should be included in the Planning Department and
DBI's yearly budgets and work programs.

. The task force recommends the Board of Supervisors should not adopt the Hall Live Work
Legislation as wrtten. The Task Force further recommends that the Board of Supervisor's craft
another legislation that reflects the recommendations herein.

r;lp.//r'\WTNnWç\Tpmnr\r~nr Tntprnpt riJp'O\nT KR011\T ivp wnrK rpnnrt htm 8/15/01



o

(: ~
o

o r~
W

or
ks

pa
ce

w
ith

 a
cc

es
so

ry
re

si
de

nt
ia

l

o
"~ ~

'~
~

'- 
..

"
 
c
m
n

"I
f~

th
 _

~
:
:
 
I

'.

'L
\j

~
4 

\
W

or
ks

pa
ce

 "
-

w
ith

 a
ee

es
so

ry
re

si
de

nt
ia

l

co
m

m
on

 h
al

l

0'

/ /

2
W

or
ks

pa
ce

w
ith

 a
cc

es
so

ry
re

si
de

nt
ia

l

o
o

-
 
~

3
W

or
ks

pa
ce

w
ith

 a
cc

es
so

ry
re

si
de

nt
ia

l

o

o

~
o
m
m
o
n
 
h
a
l
l
 
.
 
C
:
_
~

b
F
 
.
 
.
 
I

'. 
I 

i
/' 

.
e 

I e
C

11
 i

c 
I c

¡ 
.

\ . :0
- 

!

~
~

li 
?

I
 
_
_

o

J (

5
-
j
~
 
W
o
r
k
s
p
a
c
e

w
ith

 a
ee

es
so

ry
re

si
de

nt
ia

l

Ii :/ r - 
0

W
a
r
f
i
e
l
d
 
B
u
i
l
d
i
n
g

98
8 

M
ar

ke
t S

tr
ee

t
T

yp
ic

al
 F

lo
or

 P
la

n

l
'
 
,
,
,
.
.

o
(J

=
 .-

.-
- 

. .
.,

co
m

m
on

ar
ea

o

, T
"T

T
rm

T
r1

 ~
 .,

 ~

o

o

6
W

or
ks

pa
ee

w
ith

 a
cc

es
so

ry
re

si
de

nt
ia

l

-
o

o


