SAN FRANCISCO
PLANNING DEPARTMENT

1650 Mission St.

Letter of Determination Suite 400

San Francisco,

CA 94103-2479
June 12, 2010 Reception:
415.558.6378
Irving Zaretsky Fax:
3111 Jackson Street 415.558.6409
San Francisco CA 94103 )
Planning
Information:
RE: 317 Connecticut Street 415.558.6377

Block: 4036 Lot: 027
Dear Mr. Zaretsky:

This is in response to your letter dated, May 3, 2010 requesting a determination to rescind the Notice of
Special Restriction (“NSR”) imposed by the San Francisco Planning Commission (“Commission”) on the
deed of 315-317 Connecticut Street.

Backround

On June 25, 2009 Cody Robertson, project sponsor, filed Building Permit Application No. 200906251244
to convert the existing retail sales and services use as defined pursuant to Planning Code (“Code”)
Section 790.102 into a small self-service restaurant use as defined per Section 790.91. The proposed
restaurant use required public notification pursuant to Section 312, and was publically noticed to all
owners and occupants within 150 feet of the site (commencing on July 28, 2009 and terminating on
August 28, 2009).

On August 28, 2009 the Planning Department (“Department”) received an application requesting
Discretionary Review (“DR”) of the subject building permit application from Jerome Barulich, immediate
property owner to the south of the project site. In filing DR, the applicant requested the Commission use
its discretionary powers to review the application at a public hearing.

On October 22, 2009, the Commission conducted a DR hearing of the project (Case No. 2009.0856D). With
a vote of 7-0, the Commission took DR on the subject building permit application and approved the
project with modifications. These modifications included limits on hours of operation and adoption of
conditions offered by the project sponsor (provided in an E-mail response from the project sponsor to the
DR requestor and his tenant — see attached).

On October 29, 2009, Discretionary Review Action (“DRA”) Memo No. 0117 was finalized and
distributed to the project sponsor and interested parties including the DR requestor (see attached). In this
document, language was included which described the available appeals process (appeals of DRA
Memos may be made to the Board of Appeals within 15 days of the issuance or denial of a building
permit application).
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Irving Zaretsky June 12, 2010

Requestor Letter of Determination
3111 Jackson Street 317 Connecticut Street
San Francisco CA 94103

On December 3, 2009, you (as property owner) filed an NSR containing the conditions contained in DRA
Memo No. 0117 at the request of Planning Department staff. The subject NSR pertained only to the
subject commercial space (located at the far southern store front immediately adjacent to 321 Connecticut
Street) and did not address any other operations on the subject property.

On January 21, 2010, the subject building permit application was issued. No appeal was filed. On April
8, 2010, the project sponsor indicated (in a letter to the Planning Department) that the proposed small
self-service restaurant had been abandoned; however, on April 14, 2010, the building permit received a
Certificate of Final Completion (“CFC”) from the Department of Building Inspection (“DBI”).

On May 19, 2010, Jocelyn Bulow, project sponsor, submitted Building Permit Application No.
201005192778 to convert the small self-service restaurant to a full-service restaurant pursuant to as
defined in Section 790.92. The proposed full-service restaurant use requires public notification pursuant
to Section 312, and is currently being noticed to all owners and occupants within 150 feet of the site
(commencing on June 9, 2010 and terminating on July 9, 2010).

Compliance with Conditions

Pursuant to Planning Code Section 174, every condition, stipulation, special restriction and other
limitation imposed by administrative actions pursuant to the Code, whether such actions are
discretionary or ministerial, shall be complied with in the development and use of land and structures.
All such conditions, stipulations, special restrictions and other limitations shall become requirements of
the Code, and failure to comply with any such condition, stipulation, special restriction or other
limitation shall constitute a violation of the provisions of the Code. Such conditions, stipulations, special
restrictions and other limitations shall include conditions prescribed by the Zoning Administrator,
Planning Commission, and by the Board of Appeals and the Board of Supervisors on appeal, in actions on
permits, licenses, conditional uses and variances, and in other actions pursuant to their authority under
the Code. Please note that Section 174 does not require recordation of an NSR for conditions contained
therein to become requirements of the Code.

Determination

It is hereby determined that the Notice of Special Restriction on the subject property may be rescinded
from the deed of the property located at 315-317 Connecticut Street. Please note that the restrictions
contained in DRA Memo No. 0117, adopted by the Planning Commission as conditions of approval for
Building Permit Application No. 200906251244 (Case No. 20090856D), which received a CFC on April 14,
2010, shall remain in effect. The Planning Department will continue to monitor those conditions of
approval and require that they are met.
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Irving Zaretsky | June 12, 2010

Requestor Letter of Determination
3111 Jackson Street 317 Connecticut Street
San Francisco CA 94103

If you believe this determination represents an error in interpretation of the Planning Code or abuse in
discretion by the Zoning Administrator, an appeal may be filed with the Board of Appeals within 15 days
of the date of this letter. For information regarding the appeals process, please contact the Board of
Appeals located at 1650 Mission Street, Room 304, San Francisco, or call (415) 575-6880.

Sincerely,

Scott F. Sanchez
Acting Zoning Administrator

Attachments:
Discretionary Review Action Memo No. 0117
E-mail of Proposed Conditions

cc Jerome Barulich, Discretionary Review Requestor
Edgar Oropeza, Planner
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Below is an e-mail exchange between Mark Warnick and Cody Robertson
regarding the proposed Small Self Service Restaurant at 317 Connecticut
Street.

From: Warnick, Mark S. [mailto:mwarnick@wsgr.com]
Sent: Monday, August 10, 2009 9:42 AM

To: cody@lingba.com

Cc: Jerome Barulich; edgar.oropeza@sfgov.org
Subject: New restaurant on Connecticut Street

Cody --

It was nice to meet you last week, however briefly. As | mentioned, | live at 323
Connecticut Street, next door to 317 Connecticut Street. I've been there more than five
years.

Jerome and | have discussed your proposed restaurant. While | know he'll continue
speaking with you about the project, | wanted to put some of my primary concerns in
writing so that you, Jerome and | can have a fruitful discussion. | have no desire to block
your project, but | (and Jerome) anticipate you'll take appropriate steps to mitigate
potentially significant problems.

Noise -- We're very concerned about a rumored 10 p.m. closing time, especially given the
amount of time needed to clean up afterward. Keep in mind that, unlike Lingba, there's
absolutely no physical barrier between the shoe store and our building. Our concern is
not limited to noise outside of the restaurant, either. We're also greatly concerned about
noise from inside your proposed restaurant. We'd like to discuss possible steps to limit
both external and internal noise, such as (i) soundproofing your interior walls, especially
those that face our property and (ii) connecting the interiors of Lingba and the proposed
restaurant so that you can close the Connecticut Street door earlier and allow customers
to enter on 18th Street.

Garbage -- Our significant concerns include (i) noise from your employees emptying
garbage late at night, (ii) increased activity by scavengers, (iii) increased over-crowding
of the walkway between your building and ours, (iv) public health, especially rodents, and
(v) flooding the sidewalk with more garbage cans and creating more commotion from
both garbage collectors and scavengers.

Security -- We expect your customers will not trespass on our property, and trust that
you'll cooperate with us in taking all steps necessary to ensure they do not. We also trust
that you'll take all reasonable steps to ensure that your customers do not loiter, eat, drink,
smoke or make noise in ways that disturb our homes.

| am eager to cooperate with you and sincerely hope your new business is a success.
However, as you undoubtedly understand, | am not willing to sacrifice enjoyment of my
home nor willing to tolerate significant disturbances or nuisances.

Let's plan to talk in person in the next week or so. I'm copying Jerome on this email, too.



Thanks.

Mark

Mark S. Warnick

Hi Mark-

Thanks for writing regarding your concerns. It is important to me to maintain good relations with
my neighbors. | am aware of most of your concerns and have been working to proactively
mitigate them to the best of my ability. Below is what | am doing / planning:

1.

Soundproofing of interior space. | will be installing 2 layers of acoustic board on the
interior wall facing your property. | will also be installing a dropped ceiling. | feel
confident that these measures will highly reduce noise from the interior of the restaurant.

Code lock and automatic door closer for the alley. My landlord has agreed to install a
code lock and automatic door for the alley where the garbage is. This will keep
scavengers out of the alley and reduce late night disturbances.

No new garbage bins. | plan to increase the frequency of pickups instead of getting more
bins. Pickups are already 7 days a week (some restaurants get pickups on different
days), so you shouldn’t notice any intensity of garbage issues. My employees also wash
our bins with bleach 4 times per week.

Pest control. | have Terminex out every 2 weeks for pest control. In addition | hired
Proof It pest control to patch any exterior holes in both your property and mine. Jerome
has the contact information for the owner, Tim.

My schedule is mostly flexible for the next week or so. | look forward to meeting soon to discuss
everything.

Thanks,

Cody

415 699 2101
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DATE:  October 29, 2009 Suite 400
. S isco,
TO: Interested Parties Ci”gi'?ﬁg'f‘;fyg
FROM: Linda D. Avery Reception:
415.558.6378
Planning Commission Secretary e
RE: Planning Commission Action — No. DRA -- 0117 WA
Planning
Information:
Property Address: 315-317 Connecticut Street 415.558.6377
Building Permit Application No.: 2009.0625.1244
Discretionary Review Case No.: 2009.0856 D

On October 22, 2009, the Planning Commission conducted a Discretionary Review hearing to
consider the following project:

315-317 CONNECTICUT STREET -the southeast corner of 18" and Connecticut Streets; Lot
027 in Assessor’s Block 4036-Request for Discretionary Review of Building Permit Application
No. 2009.0625.1244, proposing to change the use from existing retail sales and services use (dba
Delirious Shoes and More) as defined per Planning Code Section 790.102 to a small self service
restaurant use (dba Mono Loco) as defined per Planning Code Section 790.91, all within the NC-
2 (Small-Scale Neighborhood Commercial) District, and a 40-X Height and Bulk District.

ACTION

The Commission took Discretionary Review on the Building Permit Application and approved
the project with modifications to include the offers made by project sponsor (E-mail response
from project sponsor to DR requestor and his tenant) and to stipulate the closing hours as listed
below:

e Closing Hours Sunday through Thursday at 11:00 P.M.
e Closing Hours Friday and Saturday at Midnight.
e Soundproofing of Interior Space. Install 2 layers of acoustic board on the interior wall

facing DR applicant’s home and install a dropped ceiling. These measures are
anticipated to reduce noise from the interior of the restaurant.

e Install Code lock and automatic door closer for the alley. This should keep scavengers
out of the alley and reduce late night disturbances.

¢ No new garbage bins. Project sponsor will increase the frequency of pickups instead of
getting more bins. Pickups are already 7 days a week (some restaurants get pickups on
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different days), so garbage issues should not continue or increase. Employees also wash
bins with bleach 4 times per week.

Pest Control. Terminex out every 2 weeks for pest control. Project sponsor has hired
“Proof It” pest control to patch any exterior holes in both the subject property and the
DR requestor’s home.

FINDINGS

The reasons the Commission took the action described above include:

While the NC-2 principally permits businesses the hours of operation between 6:00 A.M. to 2:00
A.M. the Planning Commission in this case recognizes:

The close proximity of the project site (315-317 Connecticut Street) to an adjacent 2-
family residential property (DR requestor’s home) located at 321 Connecticut Street.

The close proximity of an existing bar use, dba Lingba Bar and Lounge, located
immediately adjacent to the proposed small self-service restaurant. The Commission
wished to limit bar patrons from patronizing the proposed restaurant use in the late
evenings.

The subject commercial building contains five (5) approved eating and drinking
establishments. An existing service alley located on the subject lot abutting the DR
requestor’s home is used to store trash from three existing restaurants. Public testimony
revealed that the door to the service alley is left unlocked to allow access to scavengers
and to bang in the wind unattended keeping nearby residents awake in the late evening.

Within the subject NC-2 District (18% Street Corridor), the majority of existing
commercial establishment such as existing Full Service Restaurant uses close at 10:00
P.M.

Speakers at the hearing included:

In support of the project In support of the DR request
Cody Robertson (Project | Jerome Barulich (DR
Sponsor) Requestor, 321-323

Connecticut Street Adjacent
Resident)

Mark S. Warnick (321-323
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Connecticut Street, Adjacent

Resident)

Scott  Whipps (Connecticut

Street Resident)
Ayes: Commissioners Miguel, Olague, Antonini, Borden, Lee, Moore and Sugaya.
Nayes: Commissioner.
Absent: Commissioner

Case Planner: Edgar Oropeza, (415) 558-6381

You can appeal the Commission’s action to the Board of Appeals by appealing the issuance of
the permit. Please contact the Board of Appeals at (415) 575-6880 for further information
regarding the appeals process.

cc: Linda D. Avery

cc: Cody Robertson, Project Sponsor

cc: Jerome Barulich, DR Requestor

cc: Mark S. Warnick, Adjacent Resident

G:\DOCUMENTS\DRs\ 317 connecticut Street\317 connecticut Street-actionmemo-kmc.doc
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Restrictions.

Restriction #6: Pest Control:

Pest control is under the jurisdiction of the Health Department. It alone is charged with
monitoring and enforcing compliance of all issues of health and safety involving food
dispensing businesses. Each business operator maintains his/her own pest control
contract and must comply with the Health Department standards and orders

to comply.

Neither the Planning Commission nor a property owner has jurisdiction in this matter.
Health Department findings and enforcement are paramount in such matters.

Not only does the Commission have no jurisdiction over pest control, but the mere phrase
“pest control” in Restriction #6 is so vague, ambiguous, over reaching, over broad as to
render the Restriction on its face meaningless, unenforceable and an unreasonable
burden on the property owner’s deed.

What exactly does “pest control” mean in this case? Since pests are migratory by nature,
does this imply pest control over the entire block of 18" Street and Connecticut Street?
Does it extend to other businesses in the building who are not parties before the
Commission? Does it extend to Mr. Barulich’s property? Is the owner charged with
entering Mr. Barulich’s property to conduct pest control?

Restriction #5: No new garbage cans.

Disposal and collection of garbage from the building are under the jurisdiction of the
Sunset Scavanger Co. The Planning Commission does not have jurisdiction over the
collection and disposal of garbage. Sunset Scavanger tells each tenant, depending on the
kind of garbage he has, how to sort out his garbage and the kind of cans it is to be
deposited in. Based on the quantity of garbage the tenant is told how many cans he needs,
the size of the cans, the frequency of pick up and the cost. Neither the Planning
Commission nor the property owner has jurisdiction over pick up of garbage and the
sorting of garbage for disposal. Each tenant has to comply with the number of cans that
the law requires based on the garbage being disposed of.

When the Restrictions were issued there were no garbage cans present in the alley for 317
Connecticut since the previous tenant moved out several months previously and
terminated her garbage pick up contract. According to the current Restrictions no
business of any kind at 317 Connecticut can place garbage cans in the common area
alley.

The restriction on the number of garbage cans in the alley affects all other tenants in the
building. All can arrangements in the alley have to be done in cooperation with other
users and their needs.
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Placing a restriction on the number of garbage cans any one tenant can have is essentially
placing a restriction on the volume of business a tenant can do in the location. The larger
and more successful the volume of business, the larger will be the quantity of garbage.

The Planning Commission does not have jurisdiction to arbitrarily decide on what
volume of business any merchant can build up and service in his business. Nor does the
Commission have jurisdiction to establish a quota on the volume of business that a
merchant can generate in his business. All garbage needs of a tenant are addressed by the
size of containers, frequency of pick up, number of containers and cost.

Restriction #4: Install code lock on alley door and door closer.

The Planning Commission does not have jurisdiction to force a property owner to install
a particular kind of lock on his property door. The alley door is the gateway to pick up
and replace garbage cans and for product deliveries to various tenants in the

building.

Sunset Scavenger demands that the alley door have a keyed lock with two keys deposited
in its office for use by its truck drivers to pick up the cans. Sunset Scavanger
does not service doors with a code lock.

When 1 installed a code lock the company refused to pick up the garbage from the
building. I had to re- install a key lock, as previously existed in the building, to quallfy
for garbage pick up.

The code lock in addition to the key lock now presents a security problem to the building.
Whereas the keyed lock that previously existed allowed the businesses to control access
to the key, a code lock now allows anyone to whisper the code to others and there is no
control over who enters the alley without permission or without reason to be there.

This restriction flies directly in the face of the regulation of Sunset Scavanger Co. and is
a direct assault on the safety of the alley and the tenants in the building.

Restriction #3: Soundproofing of interior space.

This restriction on its face is ambiguous, vague, over reaching and over broad, as to be
meaningless. What standards are to be used? To whose specifications? Under whose
Jurisdiction does it fall? Who enforces this restriction?

Restriction # 1-2: Hours of operation.

Block 4036 Lot 027 has been a commercial building since 1903 without any restrictions
placed on any tenant as to hours of operation. All the businesses within the building,
including all restaurants, are within the zoning specifications for the area. The activities
proposed for that site are within the zoning envelope for the area and within the activities
permitted in the building. No other merchant doing the same business has been placed on
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